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The Extraterritorial Operation of Penal Statutes. — No 
country will execute the penal laws of another. 1 And this prin- 
ciple applies not only to foreign States but also as between the dif- 
ferent States of the Union. 2 Neither will the federal courts in one 
State enforce the penal laws of another. 3 The rule as thus stated 
is universally accepted, but in its application great doubt has been 
experienced as to the exact meaning to be given the word "penal" 
in private international law. It was thought for some time after 
the United States Supreme Court handed down its decision in 
Huntington v. Attrill 4 that this vexatious question was laid at rest. 
Subsequent cases, however, have by no means confirmed this gen- 
eral expectation. 

That case first came up before the Court of Appeals of Mary- 
land. A New York statute made the officers of a corporation who 
signed and recorded false certificates of the amount of its capital 
stock liable for all its debts. The statute was violated by an officer 
of a New York corporation, and judgment was recovered in New 
York against him thereunder. The action in Maryland was brought 
upon this judgment. The Maryland court refused to enforce the 
judgment on the ground that the statute upon which it was based 

1 The Antelope, 10 Wheat. (U. S.) 66, 123. 

2 Marshall v. Sherman, 148 N. Y. 9, 42 N. E. 419; Coffin v. Dodge, 167 
Mass. 231, 45 N. E. 928; Guerney v. Moore, 131 Mo. 650, 32 S. W. 1132; 
Minor, Confl. Laws, § 10; Dicey, Confl. Laws. 221. 

3 State of Wis. v. Pelican Ins. Co., 127 U. S. 265, 32 L. Ed. 239. 

4 Infra. 
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was penal in its nature. 5 Appeal was taken to the United States 
Supreme Court under the "full faith and credit" clause of the fed- 
eral Constitution, where the Maryland court was reversed. 6 It was 
held that the law in question was remedial, and not penal ; but in 
arriving at this conclusion, undoubtedly sound as will further ap- 
pear, the court followed a line of argument not altogether satis- 
factory. 

Directly in line with a later decision of the Privy Council, in- 
volving the same state of facts, 7 the court marks the distinction be- 
tween civil rights and criminal wrongs, holding that as affects private 
international law, only that law whose purpose is to punish an of- 
fense "against the public justice of the State" is penal and entitled 
to no extraterritorial operation ; all other statutes which give a civil 
action to a private individual injured by a wrongful act are held 
remedial and not to be confined in their operation to the enacting 
State. This definition of a penal law would exclude not only those 
statutes which are enacted to give an individual a right of action 
where before he had none — allowing, however, a recovery based 
solely upon the actual damage suffered — but also those laws passed 
with no other purpose than to punish the wrongdoer, the measure 
of damages being based not upon the injury suffered by the plain- 
tiff, but upon the culpability of the defendant. In other words, the 
line is drawn between a civil action and a public prosecution, in the 
latter case there being recognized no distinction whether the re- 
covery go to the State itself, or in whole or in part to an informer, 
so long as the effect of the suit is to punish an offense against the 
public justice. 8 To distinguish thus broadly between a civil action' 
and a public prosecution would seem to have no just foundation 
in any recognized rules of private international law. Indeed, such 
a conclusion can be reached only by reasoning from the rules of 
municipal law. This unnecessary confusion -of the rules of private 
international law with those applicable strictly to municipal law ac- 
counts in no small measure for the uncertainty of the courts and 
the consequent conflict of authorities when the question of the ex- 
traterritorial operation of a penal law is suggested. 

5 Attrill v. Huntington, 70 Md. 191, 16 Atl. 651, 2 L. R. A. 779, 14 Am. 
St. Rep. 344. 

6 Huntington v. Attrill, 146 U. S. 657, 36 L. Ed. 1123. It has been 
suggested that this case, so far as it discusses the general nature of penal 
laws and their extraterritorial effect is a dictum on the ground that 
the court had before it only the question of the enforcement of a 
judgment in a State other than that in which it was rendered rather than 
an outstanding claim not reduced to judgment; and that the reduction 
of a claim to judgment, even though under a penal statute, deprives it 
in a large measure of its penal character. See Minor, Confl. Laws, § 10, 
n. 3. However, no case subsequently arising has offered a criticism on 
this ground. The authorities seem quite generally agreed in making 
no distinction between a claim of a penal nature under a foreign stat- 
ute and a judgment based upon such claim. See Huntington v. Attrill, 
supra; State of Wis. v. Pelican Ins. Co., supra; State of Ark. v. Bowen, 
20 D. C. 291; Dicey, Confl. Laws. 220, 436. 

' Huntington v. Attrill, [1893] A. C. 150. 
8 Dicev, Confl. Laws. 221. 
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The principles upon which municipal laws are based necessarily 
differ widely from those properly to be applied to private inter- 
national law. "The former are founded in positive regulation; the 
latter in international comity. In enforcing the rules of municipal 
law, the courts seek to carry out the intention of the legislature; 
in enforcing the rules of private international law, the courts seek 
merely to proceed upon broad lines of justice. It is natural and 
proper that the former should distinguish between crimes, offenses 
•against its own majesty, and civil wrongs inflicted upon a private 
citizen! But in private international law, the ground of the en- 
forcement of a foreign law is international comity, which is noth- 
ing more than the enlightened sentiment that exact justice may best 
be meted out by requiring that a man's acts should be governed by 
the law under which he acts, provided the enforcement of that law 
will not conduce to injustice nor affect the interests of the forum. 
But if to hold the wrongdoer liable in double or treble damages to 
the party injured is not punishment to the former, it is certainly 
more than justice to the latter. Justice to him is satisfied by com- 
pensatory damages. Hence, the forum, in endeavoring to meet out 
exact justice to the parties by enforcing a foreign law rather than 
its own, will find itself, under this view, rendering to the injured 
party more than justice requires, and at the expense of the other 
litigant. He has a right to demand this under the municipal law, 
not because justice, but because the positive law, requires or per- 
mits it. But where he seeks to enforce his claim in another State, 
what right has he to ask this of the forum whose policy may be 
entirely different ?" 9 

Following these principles, any law whose purpose is not to com- 
pensate the plaintiff for damage suffered, but to inflict a punishment 
upon the wrongdoer, is penal ; and any law which, after fully com- 
pensating the plaintiff, proceeds to allow additional damages to be 
recovered from the wrongdoer merely because of his wrongful act, 
to that extent punishes him, and is penal. Common examples of 
such statutes are those awarding double or treble damages for torts 
committed under particular circumstances, or those naming an 
arbitrary sum, either absolutely or as a minimum, which is recov- 
erable at all events. Notwithstanding the rule as laid down in 
Huntington v. Attrill, such statutes have been quite generally held 
penal and unenforceable in a foreign State. 10 The recent case of 
Christilly v. Warner (Conn.), 88 Atl. 711, is in line with these de- 



* Minor, Confl. Laws, § 10, n. 3. 

" Double or Treble Damages: Bettys v. Milwaukee, etc., Ry. Co., 37 
Wis. 323; Langdon v. New York, etc., Ry. Co., 58 Hun. (N. Y.), 122, 11 
N. Y. Supp. 514. Arbitrary Sum: O'Reilly v. North Eastern, etc., Ry. 
Co., 16 R. I. 388, 17 Atl. 906; Lyman v. Boston, etc., Ry. Co., 70 Fed. 
409; Adams v. Fitchburg Ry. Co., 67 Vt. 76, 30 Atl. 687, 48 Am. St. 
Rep. 800; Dale v. Atchison, etc., Ry. Co., 57 Kan. 601, 47 Pac. 521; 
Matheson v. Kansas City, etc., Ry. Co., 61 Kan. 667, 60 Pac. 747; Raisor 
v. Chicago, etc., Ry. Co., 215 111. 47, 74 N. E. 69, 106 Am. St. Rep. 153, 
2 Ann. Cas. 802 (criticising Huntington v. Attrill). The last five cases 
were decided since Huntington v. Attrill. 
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cisions. This was an action brought in Connecticut upon a Massa- 
chusetts statute allowing plaintiff a recovery for wrongful death 
of a sum "not less than $500, nor more than $10,000," to be as- 
sessed with reference to the degree of the defendant's culpability. 
The court, basing its decision upon the interpretation of the statute 
by the Massachusetts court, held the law penal and unenforceable 
in Connecticut. 

Upon principle, there would seem to be no difference as regards 
private international law between a recovery by an informer, or a 
public prosecutor in a criminal suit (nowhere allowed), and a re- 
covery by an individual in a civil suit of purely punitive damages. 
Neither involves any element of compensation to the plaintiff. No 
legitimate reason has yet been advanced which would allow a private 
individual, a citizen of a foreign State, to recover damages which 
he has not suffered, and which therefore can be given only with 
the idea of inflicting punishment upon a wrongdoer, and at the same 
time deny the sovereign State itself the same privilege. 11 

It was formerly thought that where a statute imposed a liability 
upon a certain class of persons, as, for instance, the officers or stock- 
holders of a corporation upon their failure to perform some duty 
or act required, that such liability was a penalty, and could not be 
enforced beyond the jurisdiction of the enacting State, even though 
plaintiff's recovery were entirely compensatory. 12 It seems always 
to have been admitted, however, that where a statute or act of incor- 
poration provided that the individual incorporators should be jointly 
and severally liable for the debts of the corporation, they then being 
liable in the original or primary sense, like partners, that such stat- 
utes were not penal, but remedial. Such laws were allowed to be 
enforced in the foreign State on the ground that there existed a 
contractual liability. 13 Modern authorities draw no distinction be- 
tween these two classes of cases, holding both alike remedial in 
their nature, since the purpose of such statutes is not to punish the 



11 Undoubtedly, the Supreme Court of Kansas voices the better opinion 
when it declares: "No action can be maintained in Kansas upon the 
statute of another state authorizing the recovery of punitive damages 
only, or of a lump sum in which compensatory and punitive damages 
are inseparably blended (citing Dale v. Atchison, etc., Ry. Co., supra). 
Although the injured individual is empowered to collect punitive dam- 
ages, the purpose of the law in authorizing them is entirely to inflict 
punishment, and not in any degree to compensate plaintiff's loss, every 
element of which is covered by the allowance of actual damages. An 
action for punitive damages is in this respect analogous to one au- 
thorized to be brought by an individual to recover a penalty imposed 
by statute for an offense against the [public] law, which is regarded as 
purely penal, although the informer or prosecutor gets the benefit of 
the recovery in whole or in part." Great Western Machinery Co. v. 
Smith, infra. 

12 Halsey v. McLean, 12 Allen (Mass.) 438, 90 Am. Dec. 157; Derrick- 
son v. Smith, 27 N. J. L. 166; First Nat'l Bk. v. Price, 33 Md. 487, 3 Am. 
Rep. 204; Coffin v. Dodge, supra. 

13 Flash v. Conn, 109 U. S. 371; Corning v. McCullough, 1 N. Y. 47, 49 
Am. Dec. 267. 
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defendant, but to provide for creditors additional security for their 
debts. 14 

An interesting question which has given some difficulty, is how 
far will the forum consider the decisions of the enacting State in 
deciding whether the liability imposed by a given statute is penal or 
remedial in its nature. It is generally admitted that the construc- 
tion placed upon the statute by the State enacting it will be con- 
trolling. 15 But here again it is to be remembered that the courts 
of the enacting State, as a rule, have only the municipal law to 
consider, and their construction will, therefore, be governed usually 
by the rules applicable to municipal law. We have already dis- 
cussed at some length the meaning of a penal statute in private in- 
ternational law. It remains to be noted that in municipal law a 
statute is often spoken of as being penal which is in fact clearly 
remedial by the rules of private international law. Likewise, a stat- 
ute may be remedial in the sense the term is used in municipal law, 
and still be penal within the meaning of private international law. 
For example, a statute creating a right of action, although allowing 
a recovery for actual damages only, is considered by the municipal 
law as penal in the sense that it shall be strictly construed. This 
means only that the statute imposes a liability, or "penalty," upon 
a wrongdoer where none existed at common law, and for this rea- 
son the plaintiff's recovery is limited strictly to the letter of the 
statute, both as to his right and his remedy. So, a similar statute 
allowing purely punitive damages to the plaintiff, where the ques- 
tion of construction or remedy is not raised, may be said to be 
remedial within the meaning of municipal law. This means merely 
that the party has a right of action, or "remedy," where before he 
had none. As already pointed out, the municipal law may quite 
properly distinguish between a criminal prosecution on the one hand, 
and a civil action on the other; but different rules should govern 
in private international law. 

Subject to these qualifications, unquestionably the construction 
placed upon a statute by the courts of the enacting State should 
control. But for the forum to apply such construction in all cases 
would be to ignore the rules of private international law. Yet, 
not a few courts, by failing to bear in mind this distinction, have 
felt themselves bound to apply rules which can hardly be justified 
by any established principles of law. The case of Commercial Nat'l 
Bk. v. Kirk™ furnishes a striking example. The Pennsylvania 



14 Huntington v. Attrill, supra; Farr v. Brigg's Est., 72 Vt. 225, 47 Atl 
793, 82 Am. St. Rep. 930; Great Western Machinery Co. v. Smith, 87 
Kan. 331, 124 Pac. 414, 41 L. R. A. (N. S.) 379. But see Cary v. Schmeltz, 
141 Mo. App. 570, 125 S. W. 532, holding such a law penal, but upon 
doubtful precedent only, and expressing a preference for the opposite 
view. (See criticism of this case in note 17.) 

16 Halsey v. McLean, supra; First Nat'l Bk. v. Price, supra; Commer- 
cial Nat'l Bk. v. Kirk, 222 Pa. St. 567, 71 Atl. 1085, 128 Am. St. Rep. 
823; Southern Ry. Co. v. Decker, 5 Ga. App. 21, 62 S. E. 678. 

16 Supra. 
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court, seizing upon language of the Montana court holding a law 
penal in the sense that it should be strictly construed, held it penal 
and unenforceable in Pennsylvania, at the same time admitting 
that in the absence of such construction by the Montana court it 
would be bound to hold the law in question remedial and enforce- 
able. 17 More properly, a statute allowing an arbitrary sum recov- 
erable for wrongful death, when sought to be enforced in Kansas, 
was held penal, although in New Mexico, where it was enacted, it 
had been held remedial by the rules of municipal law. 18 On the 
other hand, when the courts of the enacting State in their construc- 
tion of a statute give it a meaning which is clearly penal according 
to the rules of private international law, effect should be given 
thereto by the forum. 19 The rule as established by both authority 
and reason may thus be stated : The forum will give to the statute 
of a foreign State the same meaning as is given it by the courts of 
that State. Nevertheless, the forum will decide for itself whether 
the statute as construed by the courts of its enactment is in fact 
penal in the sense this term is used in private international law, and 
to this end may disregard language employed by the local tribunal 
with reference to the municipal law in describing the statute, or 
in designating the nature of the damages that are to be awarded 
thereunder. 20 

In conclusion, it may be stated that the rule as laid down in 
Huntington v. Attrill seems established in this country so far as 
the federal courts are concerned. 21 It is to be noted, however, that 
the Supreme Court has as yet never decided whether a statute giv- 
ing double or treble damages, or awarding damages in a fixed sum, 
either absolutely or as a minimum recovery, is penal. It is most 
probable that it will hold such statutes penal within the meaning 
of private international law, though this is not beyond all question. 22 



Such construction given to similar statutes in the State where the 
law is sought to be enforced will often lead to conclusions equally as 
erroneous. See Cary v. Schmeltz, supra, where under facts similar to 
those in Huntington v. Attrill, the court, against its better reason, felt 
bound by former decisions in Kritzer v. Woodson, 19 Mo. 327, and 
Cable v. McCune, 26 Mo. 371, and the examination of these cases will 
show that they do not involve any question of extraterritorial enforce- 
ment, but merely hold that certain Missouri codal provisions as to the 
liability of directors and stockholders were penal in the sense of the 
rule requiring a strict construction of such statutes. 

" Dale v. Atchison, etc., Ry. Co., supra. 

™ Christilly v. Warner (Conn.), 88 Atl. 711. 

M See Southern Ry. Co. v. Decker, supra. The Supreme Court of the 
United States seems to have meant no more than this when, in Hunt- 
ington v. Attrill, it said: "In this country the question of international 
law must be determined in the first instance by the court, state or na- 
tional, in which the suit is brought." 

21 Boston, etc., Ry. Co. v. Hurd, 47 C. C. A. 615, 108 Fed. 116, 56 L. 
R. A. 193; Mallory v. American, etc., Leather Co., 148 Fed. 482. 

22 See Lyman v. Boston, etc., Ry. Co. supra, where the Federal Cir- 
cuit Court of Mass. held the Mass. statute allowing an arbitrary sum 
recoverable as a minimum (the same statute as was involved in Christilly 
v. Warner, supra) penal. Rather illogically evading Huntington v. At- 
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In England the rule stated in Huntington v. Attrill has long been 
recognized, and will, no doubt, continue to prevail. 23 Our State 
courts, on the other hand, are inclined to discredit the broad dis- 
tinction made in Huntington v. Attrill between laws penal and 
remedial and, as already shown, generally adopt the rule herein 
contended for. 24 



Effect of Abandonment of Domicil of Choice. — Since the 
two principles of domicil that no person can be without a domicil 1 
and that no person can have more than one domicil at a time 2 are 
settled law, it follows that when a person ceases to hold his domicil 
as his permanent residence (i. e. to reside there with the intention 
of residing there permanently, which may be taken as a working 
definition of domicil), the law must assign him some definite dom- 
icil. When the domicil of origin is thus abandoned, the result is 
apparent — the law must of necessity consider him as retaining that 
domicil which he has renounced, for there is no other possible dom- 
icil to assign him. And so the courts hold. 3 But upon the abandon- 
ment of a domicil of choice, any one of three courses may be pur- 
sued, for the law may give him back his original domicil, or one 
of his domicils (acquired either by construction of law or by choice) 
intermediate between the domicil of origin and his last domicil, or 
it may compel him to retain the last (abandoned) domicil of choice. 
The courts are in conflict on this question. 

The American doctrine is that in this case, as in the abandon- 
ment of a domicil of origin, the (last) abandoned domicil is re- 
tained until another is acquired, facto et animo* The English view 



trill, the court said: "This is not a suit of a civil nature, within the 
meaning of the Acts of Congress, but is rather an action to recover a 
penalty under a state law, which penalty is to be exacted partly, if not 
exclusively, as an act of public law, and in defense of the public justice 
of the state." 

23 Huntington v. Attrill, (1893) A. C. 150; Raulin v. Fischer, 27 Times 
L. R. 220, 8 L. J., K. B. 811, 2 K. B. 93 (1911), 104 L. T. 849; DicEY, 
Confl. Laws, 221. 

24 See cases cited in note 10. 
1 Shaw v. Shaw, 98 Mass. 158. 

* Otis v. Boston, 12 Cush. (Mass.) 44. Sec Dicey, Confl. Laws. 96, 
97. The domicil of a wife suing for divorce is an exception which is 
probably more apparent than real. See Minor, Confc. Laws, § 28. 

3 Dupuy v. Wurtz, 53 N. Y. 556; Bell v. Kennedy, L. R. 1 H. L. Sc. 
307. See Hicks v. Skinner, 72 N. C. 1, where the court, holding that the 
law of the place of residence of the parties at the time of the making of 
an ante-nuptial agreement was the proper law, asserted that upon aban- 
donment by the husband of his domicil of origin he was "without domi- 
cil, except the domicil of residence." 

4 First National Bank v. Balcom, 35 Conn. 351; Cooper v. Beers, 143 
111. 25, 33 N. E. 61. The following are often cited as being in point, and 
contain statements that no domicil can be lost except by the acquisi- 
tion of another, facto et animo. Cases in which it does not appear 
whether the abandoned domicil was that of origin or one of choice: 
Lamar v. Mahoney, Dudley (Ga.) 92; Pfoutz v. Comford, 36 Pa. St. 420; 



